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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES BOARD OF ORAL  ) 
IMPLANTOLOGY; AND INTERNATIONAL ) 
CONGRESS OF ORAL IMPLANTOLOGISTS, ) 

) 
Plaintiffs,    )  Case No.: 18 CV 06520 

-vs-      ) 
)   

AMERICAN BOARD OF DENTAL   ) 
SPECIALTIES, et al,     ) 

) 
Defendants.    ) 
 

DEFENDANT DR. MICHAEL MASHNI’S MOTION TO DISMISS  
PLAINTIFFS’ COMPLAINT  

 
NOW COMES Defendant, DR. MICHAEL MASHNI (“Mashni”), by his undersigned 

counsel, and pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), moves this Court to Dismiss 

Plaintiffs’ Complaint with prejudice, and in support thereof, states as follows: 

1. On September 25, 2018, Plaintiffs filed this antitrust action against Defendants 

American Board of Dental Specialties; American Board of Oral Implantology; American 

Academy of Implant Dentistry; Cheryl Parker; Kevin O’Grady; Jaime Lozada; Kim Gowey; 

Michael Mashni, and John Does 1-50 alleging violations of Sections 1 and 2 of the Sherman Act, 

and violations of the Illinois Deceptive Trade Practices Act. 

2. Defendant Mashni moves to dismiss Plaintiffs’ Complaint with prejudice under 

Rule 12(b)(1) and Rule 12(b)(6).   

3. Defendant Mashni adopts and incorporates all arguments, authority, and factual 

allegations contained in Co-Defendants’ Motion to Dismiss and Memorandum in Support. 

4.  Plaintiffs’ Complaint fails to satisfy the minimum pleading requirements under 

Iqbal and Twombly, and dismissal is mandatory as Plaintiffs’ claims are not ripe as they have not 
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established an immediate case or controversy.   

4. Additionally, Plaintiffs’ Complaint fails to allege any allegations against Mashni 

that would satisfy the minimum pleading requirements to maintain Plaintiffs’ causes of action in 

Counts I, II, and III. 

5. Therefore, Defendant Mashni respectfully requests that the Court dismiss 

Plaintiffs’ Complaint with prejudice. 

 WHEREFORE, based on authority and reasoning outlined in Defendant Mashni’s 

Memorandum in Support of his Motion to Dismiss, and the authority and reasoning outlined in 

Co-Defendants’ Motion to Dismiss and Memorandum in Support, Defendant respectfully 

requests that this Court grant his Motion and dismiss Plaintiffs’ Complaint in its entirety with 

Prejudice. 

 

      Respectfully Submitted, 

By:  /s/ Shane M. Bradwell 
      Counsel for Defendant Dr. Michael Mashni 
 
Kevin M. O’Hagan #6211446 
Shane M. Bradwell #6308632 
O’Hagan Meyer LLC 
One East Wacker Drive, Suite 3400 
Chicago, Illinois 60601 
T – 312.422.6100 
F – 312.422.6110 
kohagan@ohaganmeyer.com 
sbradwell@ohaganmeyer.com  
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CERTIFICATE OF SERVICE 

 
This is to certify that on the 5th day of December, 2018, I, Shane M. Bradwell, an attorney of 
record, electronically filed and served the foregoing Motion using the CM/ECF system, pursuant 
to the General Order on Electronic Case Filing and in compliance with Local Rules 5.2(a) and 
5.5, upon all counsel of record :  
 
      Respectfully Submitted, 

By:  /s/ Shane M. Bradwell 
      Counsel for Defendant Dr. Michael 
 
Kevin M. O’Hagan 
Shane M. Bradwell 
O’Hagan Meyer, LLC 
One East Wacker Drive, Suite 3400 
Chicago, Illinois 60601 
T: 312.422.6100 
F: 312.422.6110 
kohagan@ohaganmeyer.com 
jfilipovic@ohaganmeyer.com 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES BOARD OF ORAL  ) 
IMPLANTOLOGY; AND INTERNATIONAL ) 
CONGRESS OF ORAL IMPLANTOLOGISTS, ) 

) 
Plaintiffs,    )  Case No.: 18 CV 06520 

-vs-      ) 
)   

AMERICAN BOARD OF DENTAL   ) 
SPECIALTIES, et al,     ) 

) 
Defendants.    ) 

DEFENDANT DR. MICHAEL MASHNI’S MEMORANDUM IN SUPPORT OF HIS 
MOTION TO DISMISS PLAINTIFFS‘ COMPLAINT  

 
NOW COMES Defendant, DR. MICHAEL MASHNI (“Mashni”), by his undersigned 

counsel, and pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), moves this Court to Dismiss 

Plaintiffs’ Complaint with prejudice, and in support thereof, states as follows: 

PRELIMINARY STATEMENT 

Plaintiffs’ lawsuit is a transparent attempt to gain leverage and pressure Defendants into 

providing Plaintiff United States Board of Oral Implantology (“USBOI”) with immediate 

membership to the American Board of Dental Specialties (“ABDS”).  Tellingly, the Complaint 

is 130 Paragraphs, and only six Paragraphs mention Mashni.  Within these six Paragraphs, 

Plaintiffs fail to allege that Mashni did anything to violate the law and fail to allege that Mashni 

was involved in a monopolistic scheme.  Plaintiffs simply claim that Mashni resides in 

California, is the President of ABDS, was copied on four letters (not written by Mashni) during 

the subject application process, and “on information and belief” directed the conduct of ABDS. 

(Plaintiffs’ Complaint (“Compl.”), ECF No. [1] at ¶¶6,37,92,94,100,102).  What they do not 

allege is any action, statement, or conduct by Mashni that would be violation of any law, let 
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alone the Sherman Act.  Therefore, these allegations are insufficient to assert antitrust claims 

under Sections 1 and 2, and insufficient to claim violations of the Illinois Deceptive Trade 

Practices Act.  Plaintiffs’ Complaint fails to satisfy the minimum pleading requirements under 

Iqbal and Twombly, and dismissal is mandatory as Plaintiffs’ claims are not ripe as they have 

not established an immediate case or controversy.  Additionally, Mashni adopts and 

incorporates all factual allegations, arguments and authority contained in the Co-Defendants’ 

Motion to Dismiss and Memorandum in Support, as though set forth herein. 

RELEVANT FACTUAL ALLEGATIONS 

 Plaintiffs allege without any specificity that the individual Defendants (including 

Mashni) play various roles at ABDS, ABOI, and/or AAID, and directed, facilitated and/or 

engaged in the wrongful conduct alleged. (Compl. ¶6).  Plaintiffs also assert that Mashni: is the 

President of ABDS (Compl. ¶37); resides in California (Compl. ¶37); “upon information and 

belief” directed the conduct of ABDS (Compl. ¶37); and was copied on four letters prepared by 

Defendant Parker during the at issue application process (Compl. ¶¶92,94,100,102).  The first 

letter dated February 22, 2018, advised Plaintiffs that ABDS had suspended applications 

pending a comprehensive update to the application form and returned Plaintiffs’ application fee. 

(Compl. ¶92).  The second letter dated March 11, 2018, advised Plaintiffs that ABDS was still 

working on its revised application. (Compl. ¶94).  The third letter dated July 16, 2018, advised 

Plaintiffs on the status of the updated application criteria (Compl. ¶100), and the fourth letter, 

dated July 26, 2018, advised Plaintiffs that ABDS was in the final stages of revising its 

application. (Compl. ¶102).  Each of these letters was allegedly prepared by a co-defendant, and 

not Mashni.  Consequently, these allegations are wholly insufficient to hold Mashni liable 

under Sections 1 and 2 of the Sherman Act, or the Illinois Deceptive Trade Practices Act. 
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MEMORANDUM OF LAW 

STANDARD 

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) is a challenge to the 

Court’s subject matter jurisdiction, which Plaintiffs bear the burden of establishing.  Lujan v. 

Defs. of Wildlife, 504 U.S. 555, 561 (1992).  “To survive a Rule 12(b)(6) motion to dismiss for 

failure to state a claim upon which relief can be granted, the complaint first must comply with 

Rule 8(a) by providing “a short and plain statement of the claim showing that the pleader is 

entitled to relief,” Fed. R. Civ. P. 8(a)(2), such that the defendant is given “fair notice of what 

the * * * claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)) (alteration in original).  

Dismissal for failure to state a claim under Rule 12(b)(6) is proper “when the allegations in a 

complaint, however true, could not raise a claim of entitlement to relief.” Twombly, 550 U.S. at 

558. In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court accepts as true all of 

Plaintiff's well-pleaded factual allegations and draws all reasonable inferences in Plaintiff's 

favor. Killingsworth v. HSBC Bank Nevada, N.A., 507 F.3d 614, 618 (7th Cir. 2007).” Carter v. 

J.P. Morgan Chase Bank, No. 16-CV-9732, 2017 WL 1304117, at *2 (N.D. Ill. Apr. 7, 

2017), aff'd sub nom. Carter v. JPMorgan Chase Bank, N.A., 693 F. App'x 461 (7th Cir. 2017). 

I. PLAINTIFFS’ CLAIMS ARE NOT RIPE AND FAIL TO ESTABLISH 
SUBJECT MATTER JURISDICTION. 
 

Mashni adopts and incorporates this argument from Co-Defendants’ Memorandum in 

Support of their Motion to Dismiss, as though set forth herein. 
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II. PLAINTIFFS FAIL TO STATE ANY CLAIMS AS REQUIRED BY RULE 
12(B)(6). 

 
Mashni adopts and incorporates this argument, and all subsections, from Co-

Defendants’ Memorandum in Support of their Motion to Dismiss, as though set forth herein. 

A. Count I Should Be Dismissed Because Plaintiffs Cannot Plead Essential 
Elements of a Sherman Act, Section 1 Claim. 

 
Mashni adopts and incorporates this argument, and all related subsections, from Co-

Defendants’ Memorandum in Support of their Motion to Dismiss, as though set forth herein.   

Plaintiffs have not and cannot properly plead a Section 1 violation against Mashni.  The 

Complaint does not plead any allegations that Mashni entered into a conspiratorial agreement. 

Dealer Mgmt., 313 F. Supp. 3d at 950-51.  Furthermore, Plaintiffs’ allegations are devoid of 

circumstantial evidence suggesting a conspiratorial agreement involving Mashni. Washington 

Cty. Health Care Auth., Inc. v. Baxter Int'l Inc., 328 F. Supp. 3d 824, 831 (N.D. Ill. 2018).  

Plaintiffs also fail to allege that Mashni engaged in anti-competitive behavior. See Iqbal, 556 

U.S. at 678; see also Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1049 (9th Cir. 2008).    

Therefore, Count I must be dismissed with prejudice. Standard Iron Works v. ArcelorMittal, 

639 F. Supp. 2d 877, 900 (N.D. Ill. 2009).   

B. Count II Should be Dismissed Because Plaintiffs Fail to Plead Essential 
Elements of a Sherman Act, Section 2 Claim. 

 
Mashni adopts and incorporates this argument, and all related subsections, from Co-

Defendants’ Memorandum in Support of their Motion to Dismiss, as though set forth herein.   

Additionally, there are no allegations that Mashni engaged in willful monopolization of 

any market or engaged in anti-competitive conduct (Illinois ex rel. Burris v. Panhandle E. Pipe 

Line Co., 935 F.2d 1469, 1481 (7th Cir. 1991)), or that he has monopoly power in the alleged 

relevant markets. Endsley v. City of Chicago, 230 F.3d 276, 282 (7th Cir. 2000).  As stated 
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above, Plaintiffs’ Complaint is devoid of any factual allegations regarding any specific conduct 

by Mashni, let alone alleged wrongful conduct by Mashni.  Therefore, Count II should be 

dismissed with prejudice. 

C. Count III Should Be Dismissed Because Plaintiffs Fail to Plead a Claim 
under the Illinois Deceptive Trade Practices Act.  

 
Mashni adopts and incorporates this argument, and all related subsections, from Co-

Defendants’ Memorandum in Support of their Motion to Dismiss, as though set forth herein.   

Plaintiffs fail to and cannot properly state a claim under the Illinois Deceptive Trade 

Practices Act (the “Act”) against Mashni.  In addition to the arguments set forth in Co-

Defendants’ Memorandum, there are no allegations that any disparaging statements were made 

by Mashni or that he engaged in any conduct that could be construed as a violation of this Act. 

(See Generally Compl.).  Plaintiffs allegations under the Act lack the required detail to move 

forward with their claim, and therefore, dismissal with prejudice is appropriate. CardioNet, Inc. 

v. LifeWatch Corp., 2008 WL 567031, at *2 (N.D. Ill. Feb. 27, 2008). 

CONCLUSION 

 WHEREFORE, based on the foregoing and the reasons outlined in Co-Defendants’ 

Motion to Dismiss and Memorandum in Support, Defendant respectfully requests that this 

Court grant his Motion and dismiss Plaintiffs’ Complaint in its entirety with Prejudice. 
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      Respectfully Submitted, 

By:  /s/ Shane M. Bradwell 
      Counsel for Defendant Dr. Michael Mashni 
 
 
Kevin M. O’Hagan #6211446 
Shane M. Bradwell #6308632 
O’Hagan Meyer LLC 
One East Wacker Drive, Suite 3400 
Chicago, Illinois 60601 
T – 312.422.6100 
F – 312.422.6110 
kohagan@ohaganmeyer.com 
sbradwell@ohaganmeyer.com  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

United States Board of Oral Implantology; and 
International Congress of Oral Implantology, 

    Plaintiffs, 

 v. 

American Board of Dental Specialties; 
American Board of Oral Implantology (Implant 
Dentistry); American Academy of Implant 
Dentistry; Cheryl Parker; Kevin O’Grady; Jaime 
Lozada; Kim Gowey; Michael Mashni, and John 
Does 1-50, 

    Defendants. 

Case No. 1:18-cv-06520 

 

Hon. Manish S. Shah 

 

 
 

DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ COMPLAINT  

Defendants American Board of Dental Specialties (“ABDS”), American Board of Oral 

Implantology (Implant Dentistry) (“ABOI”), American Academy of Implant Dentistry (“AAID”), 

Cheryl Parker, Kevin O’Grady, Jaime Lozada, and Kim Gowey (collectively, “Defendants”), by 

and through their undersigned attorneys, hereby move to dismiss Plaintiffs’ Complaint pursuant to 

Rule 12(b)(1) of the Federal Rules of Civil Procedure for lack of subject matter jurisdiction, and 

Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claim upon which relief 

can be granted.  

As set forth in the accompanying memorandum of law, there are several independent 

grounds for dismissing Plaintiffs’ pleading.  As a threshold matter, Plaintiffs’ Complaint should 

be dismissed under Rule 12(b)(1) because it asserts only unripe, hypothetical claims and injuries 

based on future actions that certain Defendants might take, leaving this Court without subject 
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matter jurisdiction.  Plaintiffs further fail to plead the essential elements of any of their purported 

claims under Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2, and Illinois state law, and so 

the claims must be dismissed under Rule 12(b)(6).   

WHEREFORE, Defendants hereby respectfully request that the Court dismiss Plaintiffs’ 

Complaint in its entirety with prejudice.  

 

 
Dated: December 5, 2018 Respectfully submitted, 

 
 By: /s/ James F. Herbison 
  

James F. Herbison 
Michael P. Mayer 
Bryce A. Cooper  
Kevin B. Goldstein 
WINSTON & STRAWN LLP  
35 West Wacker Drive 
Chicago, Illinois 60601 
(312) 558-5600 
JHerbiso@winston.com 
MMayer@winston.com 
BCooper@winston.com 
KBGoldstein@winston.com 
 
Counsel for Defendants 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, certifies that on December 5, 2018, the foregoing 

DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ COMPLAINT was filed electronically 

with the Clerk of Court using the CM/ECF system.  Copies of the document will be served on all 

counsel of record automatically by operation of the Court’s CM/ECF filing system. 

 

Dated: December 5, 2018  /s/ James F. Herbison 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

United States Board of Oral Implantology; and 
International Congress of Oral Implantology, 

    Plaintiffs, 

 v. 

American Board of Dental Specialties; 
American Board of Oral Implantology (Implant 
Dentistry); American Academy of Implant 
Dentistry; Cheryl Parker; Kevin O’Grady; Jaime 
Lozada; Kim Gowey; Michael Mashni, and John 
Does 1-50, 

    Defendants. 

Case No. 1:18-cv-06520 

 

Hon. Manish S. Shah 

 

 
DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR  

MOTION TO DISMISS PLAINTIFFS’ COMPLAINT  
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Defendants American Board of Dental Specialties (“ABDS”), American Board of Oral 

Implantology (Implant Dentistry) (“ABOI”), American Academy of Implant Dentistry (“AAID”), 

Cheryl Parker, Kevin O’Grady, Jaime Lozada, and Kim Gowey (collectively, “Defendants”), 

submit this memorandum in support of their Motion to Dismiss the Complaint of Plaintiffs United 

States Board of Oral Implantology (“USBOI”) and International Congress of Oral Implantologists 

(“ICOI”) for lack of subject matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1) and 

failure to state a claim under Federal Rule of Civil Procedure 12(b)(6). 

PRELIMINARY STATEMENT 

This Court should dismiss Plaintiffs’ Complaint in its entirety.  Plaintiffs brought this 

antitrust suit after they were displeased with the ABDS application process to certify dental 

specialty boards.  For years, ABDS has served as a not-for-profit organization whose primary 

purpose is to evaluate and recognize qualified dental specialty boards.  Once certified, such boards 

have the authority to certify individual dentists as “specialists” in a particular field of dentistry.   

USBOI is a newcomer to the dental field.  Despite being formed in August 2017, it 

immediately sought certification from ABDS as a dental board in oral implantology.  USBOI, 

however, hastily submitted an out-of-date application previously suspended by ABDS.  But rather 

than wait and file a current application after ABDS finished revising and improving its application 

process, Plaintiffs proceeded to file this antitrust suit and hijack the application process to leverage 

ABDS into accepting USBOI as a member without a rigorous evaluation of its credentials.   

Plaintiffs’ Complaint alleges nothing close to a federal antitrust claim.  For starters, it does 

not allege a ripe claim.  USBOI has neither applied with a current application nor been rejected by 

ABDS.  Without these crucial steps, Plaintiffs cannot allege they suffered any antitrust harm, and 

thus, cannot state a ripe claim.  Hence, there is no subject matter jurisdiction for this case, and it 

should be dismissed under Rule 12(b)(1) of the Federal Rules of Civil Procedure.   
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But even if Plaintiffs could establish jurisdiction, the Complaint falls well short of stating 

any facially plausible cause of action under the standards of Twombly and Iqbal.  Count I should 

be dismissed because Plaintiffs do not—and cannot—allege that Defendants agreed to conspire 

under the Sherman Act, Section 1.  Plaintiffs claim that Defendants operate “as a single enterprise 

with common actors and common goals.”  Compl. ¶ 62.  But the Supreme Court and Seventh 

Circuit have held that a single enterprise—or even independent entities under common control—

are legally incapable of conspiring among themselves.  Copperweld Corp. v. Indep. Tube Corp., 

467 U.S. 752, 768 (1984).  Even still, none of Plaintiffs’ allegations come close to alleging that 

any Defendant met or communicated—let alone agreed—to conspire.  Indeed, the only allegations 

related to the individual named Defendants—directors of ABDS—are that they “[d]irected, 

facilitated and/or engaged in the wrongful conduct alleged.”  Compl. ¶ 6.  This is not enough to 

show the required conscious commitment to enter into a conspiracy, much less that any Defendant 

performed an affirmative act in furtherance of one.  Plaintiffs’ only real complaint is that ABDS’s 

application revision—performed by volunteer dentists—took too long.  From this, they leap to 

assuming (without justification) there is a grand conspiracy afoot.  This is not enough to state a 

claim under Section 1, and therefore should be dismissed. 

Count II similarly fails because it pleads none of the requisite elements to state a Section 2 

monopolization claim.  Allegations relating to market power and exclusionary conduct appear 

nowhere in Plaintiffs’ Complaint, let alone sufficiently defined markets in which the alleged 

monopolization occurred.  Plaintiffs allege that the non-party American Dental Association 

(“ADA”)—not ABDS—has held exclusive power in these markets.  Regardless, an antitrust 

plaintiff must allege harm to the competitive process, not merely harm to an individual competitor.  

Here, the Complaint does not include a single allegation of harm to competition; at most, Plaintiffs 
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plead conclusory injury to themselves.  Each of these failures, discussed below, independently 

require dismissal of Plaintiffs’ Section 2 claim.  

Finally, Count III should also be dismissed because Plaintiffs fail to satisfy the heightened 

pleading requirements under the Illinois Deceptive Trade Practices Act (“IDTPA”).  Plaintiffs’ 

claim rests entirely on three allegedly tortious statements: an ABOI newsletter in which Defendant 

O’Grady stated his opinion of USBOI; statements from unspecified Defendants to unnamed 

individuals that USBOI “will never be recognized as an organization capable of certifying oral 

implantology specialists”; and “myriad other [statements] made by all defendants” that harmed 

Plaintiffs.  These allegations fail to establish any connection to Illinois, do not relate to any 

actionable statements about the quality of Plaintiffs’ services, and wholly fail to “state with 

particularity the circumstances constituting fraud,” which, at a minimum, requires the “identity of 

the person making the misrepresentation, the time, place and content of the misrepresentation, and 

the method by which the misrepresentation was communicated.”  Uni*Quality, Inc. v. Infotronx, 

Inc., 974 F.2d 918, 923 (7th Cir. 1992).  Each of these deficiencies alone requires dismissal.   

No doubt Plaintiffs are displeased by the fact that the fledgling USBOI organization cannot 

achieve instant recognition and certification.  But having to wait for the certification process to 

take its course does not entitle them to bring a federal antitrust case, and Plaintiffs’ hazy conspiracy 

allegations far from justify subjecting any of the Defendants to years of discovery.  This Court 

should grant Defendants’ motion and bring this litigation to a halt now.   

FACTS AND ALLEGATIONS 

I. The Dental Industry and Defendants 

This case revolves around USBOI’s attempts to get certified in the dental industry, and 

specifically the field of oral implantology.  The dental industry is regulated by state administrative 
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agencies that historically delegate to non-party ADA the ability to: (i) designate certain dental 

fields as “specialties,” and (ii) authorize independent certifying boards to certify dentists as 

specialists within a given field.  Compl. ¶ 11.  The ADA recognizes only nine dental specialties 

and has rejected requests—from AAID and ICOI—to recognize oral implantology as a specialty.  

Id. ¶¶ 50-52.  Most states historically regulated how dentists can advertise by statutes that prohibit 

a dentist from advertising as a specialist in a specialty not recognized by the ADA.  Id. ¶¶ 48-51. 

In USBOI’s efforts to get certified in oral implantology, Plaintiffs filed this suit against 

eight defendants.  Defendant ABOI was chartered in the 1960s by Defendant AAID as an 

independent dental specialty board that certifies dentists as specialists in the field of oral 

implantology.  Id. ¶ 30.  AAID is a membership organization focused on implant dentistry that, 

among other things, provides continuing education and training opportunities, hosts meetings and 

conferences, and publishes newsletters regarding developments in implant dentistry.  Id. ¶ 31.   

The allegations in this case against ABOI and AAID are sparse.  Plaintiffs allege that ABOI 

engaged in unspecified “petitions and court filings,” and published a newsletter authored in part 

by O’Grady.  Id. ¶¶ 14, 82.  Neither ABOI nor Defendant O’Grady are alleged to have taken any 

other actions.  AAID is alleged only to have filed two lawsuits challenging statutes that restricted 

dentists’ ability to advertise as specialists in Indiana and Texas, but neither of those suits support 

Plaintiffs’ antitrust claims.  Id. ¶¶ 69-71. 

Nearly every factual allegation in the complaint relates only to Defendants ABDS and 

Parker, ABDS’s interim executive director.  ABDS was formed in 2013 by professional 

organizations in four dental fields not recognized as specialties by the ADA: (i) ABOI; (ii) the 

American Board of Oral Medicine; (iii) the American Board of Orofacial Pain; and (iv) the 

American Dental Board of Anesthesiology.  Id. ¶ 55.  ABDS’s primary purpose is to evaluate and 
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recognize dental specialty boards that, in turn, certify individual dentists as specialists in a 

particular fields.  Id. ¶ 29.  While not required to certify oral implantology specialists, membership 

in the ABDS lends credibility to certifying boards and their certified specialists—credibility that 

consumers rely on in differentiating between dentists.  For this reason, ABDS requires prospective 

certifying boards to submit an application demonstrating that they will uphold the high standards 

necessary to ensure that only qualified specialists achieve certification.  See, e.g., id. ¶¶ 88-89. 

While the bulk of the allegations in the Complaint relate to ABDS, the Complaint also 

identifies a bevy of “Individual Defendants” that have little or no connection to this case or the 

application process.  Id. ¶ 6.  For example, the Complaint identifies Gowey and Lozada as 

defendants, solely as directors of certain entity defendants, but alleges no facts or conduct specific 

to them—they are each named in only three paragraphs.  Id. ¶¶ 6, 35-36, 62.   

II. Plaintiff USBOI Seeks to Join ABDS  

Plaintiff USBOI was incorporated in August 2017 as a prospective specialty certifying 

board in oral implantology.  Id. ¶¶ 7, 27.  Just five months after its creation, USBOI submitted an 

application to join ABDS on January 22, 2018.  Id. ¶¶ 7, 87.  However, ABDS decided before 

USBOI’s submission to suspend accepting applications while it reviewed and revised its 

application form and procedures to improve them and bring them in line with industry standards.  

On February 22, 2018, ABDS returned USBOI’s application and promised to send a current 

application as soon as its review and revision was complete.  Id. ¶ 92.   

Within days, USBOI’s attorneys started threatening ABDS.  They sent aggressive letters 

demanding the status of USBOI’s application and vowing legal action.  In response, ABDS staff 

provided their best estimates of when the revised application would be available.  Id. ¶¶ 93-98, 

100-02.  ABDS initially estimated that the application would be available in May 2018, but the 

process took longer than expected, and the updated application was provided to USBOI on August 
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24, 2018.  Id. ¶¶ 94, 103.  But USBOI did not submit the revised application to ABDS.  Instead, it 

chose to file this lawsuit on September 25, 2018. 

Plaintiff ICOI also filed suit.  Although the Complaint alleges that ICOI provides 

continuing education in oral implantology and sponsored USOI’s application, id. ¶ 7, there are no 

allegations that it was injured by any alleged conduct of the Defendants.  For the reasons set forth 

below, all of USBOI’s and ICOI’s claims should be dismissed. 

LEGAL STANDARD 

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) is a challenge to the 

Court’s subject matter jurisdiction, which Plaintiffs bear the burden of establishing.  Lujan v. Defs. 

of Wildlife, 504 U.S. 555, 561 (1992).  To survive a motion to dismiss under Federal Rule of Civil 

Procedure 12(b)(6), “a complaint must contain sufficient factual matter, accepted as true, to ‘state 

a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  When deciding a motion to dismiss under 

Rule 12(b)(1) or (6), the Court accepts well-pleaded factual allegations as true and draws 

reasonable inferences in favor of the plaintiff, but need not accept legal conclusion or conclusory 

allegations.  Astellas US Holding, Inc. v. Starr Indem. & Liab. Co., No. 17 CV 8220, 2018 WL 

2431969, at *1 (N.D. Ill. May 30, 2018) (Shah, J.) (citing Scanlan v. Eisenberg, 669 F.3d 838, 

841–42 (7th Cir. 2012); Virnich v. Vorwald, 664 F.3d 206, 212 (7th Cir. 2011)).  For a Rule 

12(b)(1) motion, the Court may also “look beyond the jurisdictional allegations of the complaint 

and view whatever evidence has been submitted on the issue to determine whether in fact subject 

matter jurisdiction exists.”  Capitol Leasing Co. v. FDIC, 999 F.2d 188, 191 (7th Cir. 1993). 

The Seventh Circuit has instructed that when evaluating complex claims, such as those 

based on antitrust statutes, “a fuller set of factual allegations may be necessary to show that relief 

is plausible” under the prevailing pleading standards.  Tamayo v. Blagojevich, 526 F.3d 1074, 1083 
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(7th Cir. 2008).  Strict adherence to such pleading standards is critical because “[w]hen a district 

court by misapplying the Twombly standard allows a complex case of extremely dubious merit to 

proceed, it bids fair to immerse the parties in the discovery swamp ... and by doing so create[s] 

irrevocable as well as unjustifiable harm to the defendant [absent reversal on immediate appeal].”  

In re Text Messaging Antitrust Litig., 630 F.3d 622, 625-26 (7th Cir. 2010). 

ARGUMENT 

I. Plaintiffs’ Claims Are Not Ripe and Fail to Establish Subject Matter Jurisdiction  

Plaintiffs fail to establish an immediate case or controversy, leaving this Court without 

subject matter jurisdiction under Article III of the Constitution.  “A claim is not ripe for 

adjudication if it rests upon contingent future events that may not occur as anticipated, or indeed 

may not occur at all.”  Texas v. United States, 523 U.S. 296, 300 (1998); Vorhees v. Brown, 134 

F.3d 375 (7th Cir. 1998) (“If a case is not ripe for adjudication ... federal courts lack subject matter 

jurisdiction over the case.”).  Courts refrain from deciding cases where potential injuries from “a 

difference or dispute of a hypothetical or abstract character” are at issue.  Aetna Life Ins. Co. v. 

Haworth, 300 U.S. 227, 240 (1937); see also Cent. States, Se. & Sw. Areas Health & Welfare Fund 

by Bunte v. Am. Int’l Grp., Inc., 840 F.3d 448, 451 (7th Cir. 2016).  Plaintiffs similarly fail to 

establish Article III standing because they fail to allege any injury in fact, providing an additional 

basis on which to dismiss the Complaint.  See Thomas v. Anchorage Equal Rights Comm’n, 220 

F.3d 1134, 1139 (9th Cir. 2000) (for ripeness and standing, plaintiffs must have “an injury that is 

real and concrete rather than speculative and hypothetical”).  

ABDS has never denied USBOI’s bid to join the organization.  After temporarily 

suspending applications while ABDS improved its form and process, ABDS invited USBOI to 

submit an application in August 2018.  For reasons unknown, USBOI has not done so.  Whether 

USBOI will submit a current application and whether ABDS will grant or deny that application 
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are hypothetical “future events that may not occur as anticipated, or indeed may not occur at all.”  

Texas, 523 U.S. at 300.  Even if Plaintiffs had complied with procedure and submitted the current 

application, their claims still would not ripen until the application was actually denied.  Hendrix v. 

Poonai, 662 F.2d 719, 722 (11th Cir. 1981) (dismissing for lack of justiciable controversy where 

hospital had not yet acted on doctor’s readmission application); cf. MD Pharm., Inc. v. Drug Enf’t 

Admin., Nos. 95-1474, 95-1475., 1996 WL 135318, at *1 (D.C. Cir. Feb. 2, 1996) (per curiam) 

(“Because the DEA has not yet ruled on Mallinckrodt’s pending application for registration as a 

bulk manufacturer of methylphenidate, this case is not ripe for judicial review.”).   

Plaintiffs’ claims and any injury remain hypothetical given that Plaintiffs: (1) have not 

submitted a current application or been denied membership to the ABDS; and (2) are free to certify 

and advertise oral implantology specialists in states from which they wrongly claim to be excluded 

(see infra Sec. II.A.2).  For these reasons alone, the Complaint should be dismissed in its entirety. 

II. Plaintiffs Fail to State Any Claims 

Even if Plaintiffs could meet their burden of establishing subject matter jurisdiction, the 

Complaint should be dismissed under Rule 12(b)(6) because it fails to “state a claim to relief that 

is plausible on its face” for any of its three counts.  Twombly, 550 U.S. at 570.   

A. Count I Should Be Dismissed Because Plaintiffs Cannot Plead Essential 
Elements of a Sherman Act, Section 1 Claim 

Plaintiffs fail to allege facts that satisfy the threshold elements of a claim under Section 1 

of the Sherman Act: “(1) a contract, combination, or conspiracy; (2) a resultant unreasonable 

restraint of trade in [a] relevant market; and (3) an accompanying injury.”  Agnew v. Nat’l 

Collegiate Athletic Ass’n, 683 F.3d 328, 335 (7th Cir. 2012). Because Plaintiffs allege a vertical 

restraint between ABDS, AAID, and ABOI—i.e., a restraint “between firms at different levels of 

distribution”—their Section 1 claim should be evaluated under the rule of reason.  Ohio v. Am. 
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Express Co., 138 S. Ct. 2274, 2284 (2018); see also Phil Tolkan Datsun, Inc. v. Greater Milwaukee 

Datsun Dealers’ Advert. Ass’n, Inc., 672 F.2d 1280, 1284 (7th Cir. 1982) (“[T]he rule of reason is 

the standard traditionally applied to most anticompetitive practices challenged under [Section] 1 

of the Sherman Act.”).  To succeed under a rule-of-reason analysis, Plaintiffs must not only allege 

an agreement between Defendants, but also that the alleged agreement had anticompetitive effects 

that, on balance, outweigh any procompetitive benefits.  Am. Express Co., 138 S. Ct. at 2284. 

 Plaintiffs fail at every turn.  First, they have not pled an actionable agreement.  Their own 

allegations that Defendants operate as a single enterprise make it legally impossible for Defendants 

to conspire with each other.  Moreover, Plaintiffs fail to allege any explicit agreement or joint 

conduct suggesting any unlawful agreement among Defendants.  Second, Plaintiffs fail to allege 

any unreasonable restraints in a relevant market—whether the product of agreement or not.  To 

the contrary, the conduct alleged is procompetitive or at least neutral.  Third, Plaintiffs fail to allege 

any injury to competition.  These pleading deficiencies demand dismissal. 

1. Plaintiffs Do Not—and Cannot—Allege a Section 1 Agreement 

a. Defendants Are Related Entities Legally Incapable of 
Conspiring among Themselves 

Plaintiffs plead themselves out of a Section 1 claim by alleging that Defendants operate 

“as a single enterprise with common actors and common goals,” sharing office space, some 

leadership, and some personnel.  Compl. ¶¶ 32, 62.  This precludes any possibility of a Section 1 

Sherman Act claim.  The Supreme Court has explained that only “separate economic actors 

pursuing separate economic interests” can be deemed conspirators under Section 1, and held that 

related companies pursuing common goals must be viewed as a single enterprise incapable of 

conspiring with itself.  Copperweld, 467 U.S. at 769 (finding parent and subsidiary incapable of 

conspiracy under Section 1).  Federal courts have consistently applied Copperweld’s holding not 
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just to subsidiaries and affiliates, but also to legally independent entities that are under common 

control or that share some unity of interest and purpose.  See, e.g., D’Last Corp. v. Ugent, 863 F. 

Supp. 763, 769 (N.D. Ill. 1994), aff’d, 51 F.3d 275 (7th Cir. 1995) (dismissing antitrust claims 

against defendants under common control).  Likewise, the Individual Defendants, as officers of a 

single enterprise under Copperweld, cannot conspire with the enterprise or each other.  Pudlo v. 

Adamski, 789 F. Supp. 247, 251-52 (N.D. Ill. 1992), aff’d, 2 F.3d 1153 (7th Cir. 1993) (members 

of medical staff could not conspire with hospital, or each other).  As a result, Plaintiffs fail to allege 

an antitrust conspiracy and their Section 1 claim should be dismissed on this basis alone.   

b. Plaintiffs Fail to Allege Any Conduct Suggesting Any Unlawful 
Agreement Among Defendants 

To survive a motion to dismiss, Plaintiffs must also plead sufficient facts to suggest 

separate entities actually entered into an unlawful agreement. Twombly, 550 U.S. at 554.  Section 

1 does not prohibit solely unilateral conduct, regardless of its anticompetitive effects.  Wagner v. 

Magellan Health Servs., Inc., 121 F. Supp. 2d 673, 679 (N.D. Ill. 2000).  Thus, Plaintiffs must 

plead either direct evidence of an unlawful agreement or enough circumstantial evidence to 

plausibly infer an agreement was made.  In re Dealer Mgmt. Sys. Antitrust Litig., 313 F. Supp. 3d 

931, 949 (N.D. Ill. 2018).  Here, Plaintiffs have done neither.  

First, the Complaint does not plead any direct evidence that Defendants entered into a 

conspiratorial agreement.  Most commonly, direct evidence comes in the form of an admission by 

an individual that an agreement took place, Text Messaging, 630 F.3d at 628-29, or the existence 

of an executed contract agreeing to anticompetitive conduct, Dealer Mgmt., 313 F. Supp. 3d at 

950-51.  Plaintiffs do not make any such direct evidence allegations.   

The Complaint is also devoid of circumstantial evidence suggesting a conspiratorial 

agreement.  This would require Plaintiffs to show some parallel conduct and additional “plus 
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factors” from which one can infer an agreement. Wash. Cty. Health Care Auth., Inc. v. Baxter Int’l 

Inc., 328 F. Supp. 3d 824, 831 (N.D. Ill. 2018).  The allegations must describe the “time, place, or 

person involved in the alleged conspiracies,” Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1047 

(9th Cir. 2008), and show that Defendants had a “conscious commitment to a common scheme 

designed to achieve an unlawful objective.” Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 

752, 764 (1984).  But Plaintiffs do not allege any instance where a Defendant met or communicated 

with another, let alone agreed to conspire.  Rather, the Complaint is scattered with conclusory 

references to a “conspiracy” or “scheme” without any supporting factual allegations.  E.g., Compl. 

¶¶ 1, 5, 9, 80; see also In re Text Messaging Antitrust Litig., No. 08-cv-7082, 2009 WL 5066652, 

at *6 (N.D. Ill. Dec. 10, 2009) (stray statements of scheme insufficient to infer agreement).   

Indeed, the Complaint’s only factual allegations of any joint or parallel conduct relate to 

AAID and ABDS’s efforts to petition legislatures, dental boards, and courts in “at least ten states.” 

Compl. ¶¶ 63-72, 77.  While Plaintiffs’ allegations that this petitioning was anticompetitive are 

demonstrably false, even if proven, the U.S. Supreme Court’s “Noerr-Pennington doctrine” is 

clear that such allegations cannot form the basis for an antitrust claim.  The Noerr-Pennington 

doctrine long immunizes from antitrust liability any litigation or governmental petitioning, even 

when it is the joint action of competitors.  E.R.R. Presidents Conference v. Noerr Motor Freight, 

Inc., 365 U.S. 127, 136 (1961) (“[T]he Sherman Act does not prohibit two or more persons from 

associating together in an attempt to persuade the legislature or the executive to take particular 

action with respect to a law that would produce a restraint or a monopoly.”); United Mine Workers 

of Am. v. Pennington, 381 U.S. 657, 670 (1965) (joint effort to petition administrative agency 

protected conduct).  Recognizing this immunity, Plaintiffs claim they are not challenging 

Defendants’ right to petition.  Compl. ¶ 76.  But Noerr-Pennington applies not only to petitioning 
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activity, but also to the consequence of petitioning, even if it results in competitive injury to others.  

“Joint efforts to influence public officials do not violate the antitrust laws even though intended to 

eliminate competition. Such conduct is not illegal, either standing alone or as part of a broader 

scheme itself violative of the Sherman Act.”  Pennington, 381 U.S. at 670; see also City of 

Columbia v. Omni Outdoor Advert., Inc., 499 U.S. 365, 381 (1991) (“If Noerr teaches anything it 

is that an intent to restrain trade as a result of the government action sought ... does not foreclose 

protection.”). Thus, Plaintiffs’ allegations that monopolistic intent drove Defendants’ petitioning 

and subsequent conduct, e.g., Compl. ¶ 77, are as irrelevant as they are baseless.   

The remaining factual allegations in the Complaint are of unilateral conduct by particular 

Defendants and in no way support any inference of a conspiratorial agreement.  Most of the 

Complaint discusses how ABDS (at times through its agent, Parker) returned USBOI’s application, 

updated the application requirements, and provided USBOI the revised application after a period 

Plaintiffs consider too long.  See, e.g., id. ¶¶ 18-21, 84, 93-103.  However, the Complaint does not 

allege that any other Defendant engaged in—or even could engage in—similar conduct that could 

be considered “parallel” or concerted action.  Plaintiffs cannot obscure their deficient claims by 

misattributing allegations of conduct by ABDS to “Defendants” generally.  For example, Plaintiffs 

refer to the conduct of “Defendants” after “they” became eligible to approve specialty certifying 

boards in certain states.  Id. ¶ 77.  But this can only mean ABDS, as no other Defendant approved 

certifying boards.  See id. ¶¶ 29-37.  Similarly, Plaintiffs refer to “Defendants’ response to the 

application submitted by the USBOI.”  Id. ¶ 84.  Again, this can only mean ABDS.  Indeed, 

Plaintiffs’ “detailed chronology” of the USBOI application only includes actions taken by ABDS 

and Parker, ABDS’s interim executive director.  Id. ¶¶ 86-103.  Absent any specific allegations of 

each Individual Defendant’s involvement in the alleged conspiracy, Plaintiffs’ claims must be 
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dismissed.  Standard Iron Works v. ArcelorMittal, 639 F. Supp. 2d 877, 900 (N.D. Ill. 2009) 

(complaint must allege facts that plausibly suggest each “individual defendant joined the 

conspiracy and played some role in it, because at the heart of an antitrust conspiracy is an 

agreement and a conscious decision by each defendant to join it”).   

Plaintiffs also fail to allege that the Individual Defendants did anything in furtherance of a 

conspiracy.  Plaintiffs do not allege any specific conduct by Gowey, Lozada, or Mashni.  In fact, 

they are only alleged, in conclusory fashion, to have “directed, facilitated and/or engaged in” the 

generally alleged conduct because of their “senior roles at [] ABDS, ABOI, and/or AAID.”  Compl. 

¶ 6.  Gowey and Lozada each appear in just three paragraphs.  Id. ¶¶ 6, 35-36, 62.  Plaintiffs allege 

a single statement by Defendant O’Grady in a newsletter and no other conduct.  Id. ¶ 82.  And 

although there are allegations of letters exchanged by Parker and USBOI, with copies to Mashni, 

(id. ¶¶ 92-98, 100-02), these communications reflect only unilateral conduct by ABDS, because 

Parker was acting as the Executive Director of ABDS and Mashni as its President. Id. ¶¶ 33, 37.  

In short, Plaintiffs fail to allege conduct suggesting an anticompetitive agreement among 

ABDS, AAID, ABOI, or the Individual Defendants.  Thus, the claim must be dismissed.  

2. Plaintiffs Do Not Allege Any Unreasonable Restraint of Trade 

In addition to failing to plead any anticompetitive agreement, Plaintiffs also fail to 

plausibly allege facts suggesting that the questioned conduct unreasonably restrained trade in any 

market.  Under the rule-of-reason analysis, Plaintiffs must plausibly allege facts suggesting that 

the alleged agreement had actual anticompetitive effects.  See Car Carriers, Inc. v. Ford Motor 

Co., 745 F.2d 1101, 1109-10 (7th Cir. 1984).  Because the Complaint alleges facts that are at least 

as consistent with lawful, procompetitive behavior as they are with an alleged scheme violating 

antitrust laws, it must be dismissed.  Iqbal, 556 U.S. at 678 (“Where a complaint pleads facts that 

are merely consistent with a defendant’s liability, it stops short of the line between possibility and 
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plausibility of entitlement to relief.”); see also Kendall, 518 F.3d at 1049 (“Allegations of facts 

that could just as easily suggest rational, legal business behavior by the defendants as they could 

suggest an illegal conspiracy are insufficient to plead a violation of the antitrust laws.”).   

Defendants’ efforts to change dental regulations and ABDS’s revised application 

procedures are wholly consistent with procompetitive, legitimate purposes and do not impose any 

unreasonable restraint of trade.  Plaintiffs cannot directly benefit from Defendants’ petitioning 

activity (as they do here) while also disclaiming it as “deceptive, anticompetitive, and 

monopolistic.”  Compl. ¶ 77.  ABDS’s and AAID’s petitioning of state boards and legal victories 

around the country have undisputedly enabled new specialties to be recognized, consumers to 

identify qualified specialists in these fields, and created competition in a previously unavailable 

marketplace.  Plaintiffs’ Complaint fails to mention that these efforts have benefitted the Plaintiffs’ 

members just as much as they have Defendants’.  Before ABDS’s and AAID’s petitioning activity, 

most states delegated all dental specialty recognition authority to the ADA, which previously 

rejected both Plaintiffs’ and Defendants’ attempts to be recognized.  Id. ¶¶ 11-14.  ABDS and 

AAID undertook the costly and time-consuming task of challenging these regulations and allowing 

qualified dentists to hold themselves out as oral implantology specialists. 

Plaintiffs wholly fail to acknowledge that they have benefitted from free-riding on ABDS’s 

and AAID’s efforts to influence state regulations.  They misleadingly claim that “dentists approved 

by ABDS-approved specialty certifying Member Boards are no longer prohibited from holding 

themselves out as specialists in at least six states.”  Id. ¶ 75.  That is because dentists approved by 

other specialty certifying boards (such as USBOI) are also not prohibited either.  For example, in 

California, a statute that prohibited advertising specialty credentials other than those credentials 

recognized by the ADA or Dental Board of California was declared unconstitutional in 2010.  Potts 
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v. Stiger, No. 2:03-cv-00348, 2010 WL 11415952 (E.D. Cal. Nov. 18, 2010).  The statute now 

reads: “Advertising by any person so licensed may include ... [a] statement that the practitioner is 

certified by a private or public board or agency ....”1  Cal. Bus. & Prof. Code § 651(h)(5)(a).  Now, 

any dentist certified as an oral implantology specialist by any certifying board—including 

USBOI—may advertise as such in California.  This pattern is true across other states, including 

Indiana,2 Florida,3 New Jersey,4 and Texas.5  

Plaintiffs do not and cannot suggest that these precedents and rule changes do not apply 

equally to USBOI and ICOI.  Contrary to the Complaint’s misleading implications, Plaintiffs’ 

member dentists can advertise themselves as specialists in almost all of the same states as 

Defendants.6  They do not need to join the ABDS or seek approval to advertise or compete in the 

implantology specialty marketplace.  As a result, Plaintiffs’ allegations regarding ABDS’s and 

                                                 
1 The Dental Board of California also repealed regulations restricting specialty credential advertising.  
Notice of Approval of Changes Without Regulatory Effect, Dental Board of California (Aug. 30, 2016), 
https://www.dbc.ca.gov/formspubs/1054_noticeofapproval.pdf.  “[T]he court may take judicial notice of 
matters of public record including records and reports of administrative agencies.” M & Z Cab Corp. v. 
City of Chicago, 18 F. Supp. 2d 941, 946 (N.D. Ill. 1998). 
2 Indiana declared a moratorium on enforcing advertising rules while its State Board of Dentistry adopts 
new rules enabling any dentist who completed a Department of Education-approved program to advertise 
as a specialist.  Cooper v. Vaught, No. 1:17-cv-1114 (S.D. Ind. 2017) (Decl. of Betsy Isenberg, Dec. 18, 
2017, ECF 39-3) (Ind. Att’y Gen.’s Office declaring moratorium); id. (Decl. of Dr. Richard Nowakowski, 
Dec. 13, 2017, ECF 39-1) (President of State Board of Dentistry declaring board is adopting new rules).   
3 Borgner v. Brooks, 284 F.3d 1204, 1210 (11th Cir. 2002) (finding the relevant statute clearly permitted 
advertisement of an implant dentistry specialty and credentials so long as these statements are accompanied 
by the appropriate disclaimers); see also Fla. Stat. Ann. § 466.0282.   
4 New Jersey’s State Board of Dentistry placed a moratorium on enforcement of its advertising rules, agreed 
to amend them, and did not limit advertising to ABDS specialties.  2017 NJ REG TEXT 453622 (NS).  
5 See Am. Acad. of Implant Dentistry v. Parker, 152 F. Supp. 3d 641, 659 (W.D. Tex. 2016), aff’d, 860 F.3d 
300 (5th Cir. 2017) (holding statute limiting specialty advertising was unconstitutional restriction on free 
speech.); 22 Tex. Admin. Code § 108.54. 
6 In Ohio, the State Dental Board is amending its specialty advertising rules, but has directed that until 
revisions are made dentists may advertise as a specialist if they have ADA- or ABDS-recognized 
certifications. **Update** Specialty Rules Temporarily Suspended, OHIO STATE DENTAL BOARD (Mar. 
19, 2018), http://www.dental.ohio.gov/News/ArticleId/54/specialty-rules-temporarily-suspended.   
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AAID’s petitioning activity do not support an antitrust claim. 

The allegations that ABDS decided to update and improve its certifying board application 

in January 2018 (before receiving USBOI’s application) are also wholly consistent with 

competitive and lawful behavior (in addition to being unilateral behavior).  As Plaintiffs 

acknowledge, consumers benefit from dental specialty certifications because they “can rely on the 

fact that ‘certified specialists’ in fact bring superior skill and training to the work they perform.”  

Compl. ¶ 2.  But such reliance is possible only when the specialist certifying boards have 

demonstrated their own qualifications and can be trusted to certify only qualified dental specialists.  

ABDS thus has a responsibility to review not only certifying board applications, but also its own 

application and approval procedures to ensure that they reflect the criteria needed to approve 

qualified boards.  Plaintiffs do not dispute these general propositions or even claim there is 

anything inherently anticompetitive about ABDS suspending its application process to update it.  

They complain only that the application update took too long and that parts of the revised 

application are similar to the prior application.  Id. ¶¶ 21-25, 103-06.  From this, Plaintiffs make 

an absurd leap to assuming (without justification) there is a grand conspiracy afoot.  This is not 

enough to allege an anticompetitive effect or state an antitrust claim.  See Car Carriers, 745 F.2d 

at 1109 (7th Cir. 1984) (absence of anticompetitive effect is a “fatal flaw” in pleading); Schor v. 

Abbott Labs., 378 F. Supp. 2d 850, 856 (N.D. Ill. 2005), aff’d, 457 F.3d 608 (7th Cir. 2006) (“not 

all conduct that hurts competitors is anticompetitive or in violation of the antitrust laws”).  

The fact that Plaintiffs have not bothered to submit a current application to ABDS only 

underscores the true purpose of this lawsuit—to pressure ABDS to accept USBOI’s application 

without regard to its merits.  There has been nothing preventing USBOI from submitting an 
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application since it was invited to do so in August 2018.  Plaintiffs’ allegations regarding ABDS’s 

revised application do not support an antitrust claim. 

B. Count II Should Be Dismissed Because Plaintiffs Fail to Plead Essential 
Elements of a Sherman Act, Section 2 Claim 

Plaintiffs’ attempts to plead the required elements of monopolization in violation of Section 

2 fare no better. To survive a motion to dismiss, Plaintiffs must sufficiently allege that (1) each 

defendant possesses monopoly power in a relevant market; (2) that each defendant willfully 

acquired or maintained that power by anticompetitive means; and (3) the monopolization caused 

each plaintiff injury of the type the antitrust laws were intended to prevent and that flow from that 

which makes Defendants’ acts unlawful.  See Comcast Corp. v. Behrend, 569 U.S. 27, 43 (2013).  

Plaintiffs fail at each turn. 

1. Plaintiffs’ Market Definitions Are Inadequate and Inconsistent with 
the Complaint’s Other Allegations 

To plead that any of the Defendants have a monopoly, Plaintiffs must first define the market 

they claim has been monopolized.  Rohlfing v. Manor Care, Inc., 172 F.R.D. 330, 345 (N.D. Ill. 

1997).  This requires identifying both the relevant geographic region in which competition occurs 

and the relevant product or service.  Brown Shoe Co. v. United States, 370 U.S. 294, 320-21 (1962).  

Failure to do so is a standalone ground for dismissal.  Law Bull. Pub. Co. v. Rodgers, No. 87 C 

873, 1987 WL 16617, at *3 (N.D. Ill. Sept. 1, 1987).  Here, Plaintiffs allege two nationwide 

services markets: “(i) the market for certifying dentists as oral implantology specialists, and (ii) 

the markets to provide professional services associated with such certifications ...”  Compl. ¶¶ 113, 

115.  These definitions are inconsistent and insufficient, requiring dismissal.7  

                                                 
7 Plaintiffs’ failure to properly define relevant markets is also a basis to dismiss their Section 1 claims.  As 
discussed supra Sec. II.A, Section 1 claims require an “unreasonable restraint of trade in [a] relevant 
market.”  Agnew, 683 F.3d at 335; see also Khan v. Bd. of Educ. of Chicago, No. 16 CV 8668, 2018 WL 
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First, Plaintiffs’ alleged geographic market—the United States—is nonsensical and 

contradicted by the Complaint’s own allegations.  Dentistry is regulated at the state level and 

Plaintiffs recognize that “dentists approved by ABDS-approved specialty certifying Member 

Boards” can advertise as specialists in only six states.  Compl. ¶¶ 11, 13, 48-49.  There can be no 

“national” market for certifying oral implantology specialists where there are undisputed material 

differences in state regulations—including 44 states where Plaintiffs do not allege injury from 

Defendants.  Plaintiffs do not allege any facts supporting any market that extends beyond a single 

state, much less nationwide.  This alone warrants dismissal.  E.I. DuPont de Nemours & Co. v. 

Kolon Indus., Inc., 688 F. Supp. 2d 443, 457 (E.D. Va. 2009) (“conclusory” allegations of whole 

U.S. market failed to plead a relevant geographic market). 

Second, the alleged product market for certifying dentists as oral implantology specialists 

is unduly narrow and inconsistent with other allegations in the Complaint—gerrymandered in an 

effort to manufacture a monopoly where none exists.  A well-defined antitrust market must include 

all products that are “reasonably interchangeable.”  United States v. E. I. DuPont de Nemours & 

Co., 351 U.S. 377, 395 (1956).  Here, Plaintiffs admit that when ICOI petitioned the ADA to 

recognize oral implantology as a specialty, the ADA denied the petition because oral implantology 

“could be ‘subsumed’ into an existing ADA-recognized specialty.”  Compl. ¶ 52.  The Complaint 

fails to allege whether or why oral surgery, periodontology, or prosthodontics certifications (all 

approved by the ADA) are not interchangeable substitutes for oral implantology certifications in 

the alleged market.  “Where the plaintiff fails to define its proposed relevant market with reference 

to the rule of reasonable interchangeability and cross-elasticity of demand, ... the relevant market 

                                                 
1156202, at *2 (N.D. Ill. Mar. 5, 2018) (Shah, J.) (dismissing Sherman Act claim where “[t]he complaint 
fails to allege a relevant market or a cognizable anticompetitive effect on that market”). 
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is legally insufficient and a motion to dismiss may be granted.”  Queen City Pizza, Inc. v. Domino’s 

Pizza, Inc., 124 F.3d 430, 436 (3d Cir. 1997). 

Third, Plaintiffs’ vague allusion to a “professional services” product market is insufficient.  

The Complaint does not define this market—Plaintiffs merely give three disparate “examples” of 

products in it: “continuing education courses, journal and other publication subscriptions, and 

conferences.”  See Compl. ¶¶ 9, 26, 111-13, 121.  This is insufficient to meet the pleading burden.  

See, e.g., Crestron Elecs., Inc. v. Cyber Sound & Sec. Inc., No. CIV. 11-3492, 2012 WL 426282, 

at *5 (D.N.J. Feb. 9, 2012) (dismissal where plaintiff failed to identify specific products in “the 

sale and distribution of high-end residential automation and control systems” market).   

2. Plaintiffs Fail to Plead Market Power in Any Relevant Market 

Even if Plaintiffs had adequately defined antitrust markets (which they did not), they fail 

to plead that any of the Defendants have monopoly power in those markets.  A Section 2 claim 

should be dismissed “where the plaintiffs fail to identify any facts from which the court can ‘infer 

that defendants had sufficient market power to have been able to create a monopoly.’”  Endsley v. 

City of Chicago, 230 F.3d 276, 282 (7th Cir. 2000).  First, ABDS cannot be a monopolist in either 

alleged services market (i.e., certifying dentists as oral implantologists or providing oral 

implantology professional services), because it does not participate in either alleged market.  

ABDS is an entity that approves certifying boards, not dentists, and Plaintiffs have not alleged any 

monopoly in any market for approving certifying boards.8  Compl. ¶¶ 29, 113-15.  Moreover, 

Plaintiffs concede that ABDS is not the only organization capable of certifying specialty boards.  

The ADA has had that power in all fifty states for decades.  See id. ¶¶ 11-12, 49-53. 

                                                 
8 Similarly, the Complaint fails to allege that any Individual Defendants participate as a competing business 
in either alleged market, and therefore, they are obviously not alleged to have any monopoly power in those 
markets. Accordingly, Plaintiffs’ Section 2 claims against the Individual Defendants should be dismissed. 
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Second, while ABOI-certified dentists can advertise as specialists in six states (id. ¶ 75), 

this certainly does not indicate monopoly power in the alleged nationwide market.  Moreover, even 

within the states where ABOI-certified implantology specialists may advertise as such, Plaintiffs 

do not plead anything to support that ABOI has monopoly power. As explained above, Plaintiffs 

are free to certify oral implantology specialists, and their members are free to advertise themselves 

as specialists in almost every state that Defendants’ members can.  See supra Sec. II.A.2.  Further, 

ADA-recognized specialist credentials can be advertised everywhere.  Id.  

Third, Plaintiffs also fail to allege that AAID has monopoly power in the ill-defined 

“professional services” market (it is not alleged to participate in the market for certifying dentists 

as oral implantology specialists).  Plaintiffs acknowledge that ICOI has long been an active 

participant in the alleged market.  In fact, ICOI touts itself as “one of the world’s largest dental 

implant organizations and providers of continuing dental implant education” with members in all 

fifty states.  Compl. ¶¶ 7, 42-44.  Moreover, a number of third parties, including the ADA, offer 

professional services related to oral implants.9   

Finally, Plaintiffs fail to identify any market share for any Defendant—a key indicator of 

potential monopoly power.  See Toys “R” Us, Inc. v. F.T.C., 221 F.3d 928, 937 (7th Cir. 2000) 

(“more conventional way [of showing market power] is by proving relevant product and 

geographic markets and by showing that the defendant’s share exceeds whatever threshold is 

important for the practice in the case.”).  Indeed, Plaintiffs’ description of ICOI as “one of the 

world’s largest dental implant organizations and providers of continuing dental implant education” 

                                                 
9 For example, the ADA, Central Arizona Dental Society, and Arizona State Dental Association offer 
continuing education programs, journal subscriptions, and many other services.  Boddicker v. Ariz. State 
Dental Ass’n, No. CIV 72-259, 1980 WL 1892, at *1 (D. Ariz. Aug. 29, 1980), aff’d, 680 F.2d 66 (9th Cir. 
1982).  The California Dental Association provides “a variety of services, including ... continuing education 
... and various publications.”  Cal. Dental Ass’n v. F.T.C., 224 F.3d 942, 944 (9th Cir. 2000). 
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and the ADA as historically the only association that could recognize new dental specialties 

undermines their claims that Defendants have monopoly power. Cf. Blue Cross & Blue Shield 

United of Wisc. v. Marshfield Clinic, 65 F.3d 1406, 1411 (7th Cir. 1995) (less than 50% market 

share insufficient to infer monopoly power). For these reasons, Plaintiffs fail to allege that any 

Defendant has monopoly power in any relevant market, requiring dismissal. 

3. Plaintiffs Do Not Allege Willfulness or Intent to Monopolize 

In order to satisfy the “willfulness” element of their Section 2 claim, Plaintiffs must plead 

some anticompetitive conduct intended to monopolize.  Illinois ex rel. Burris v. Panhandle E. Pipe 

Line Co., 935 F.2d 1469, 1481 (7th Cir. 1991) (“the intent relevant to a § 2 Sherman Act claim is 

only the intent to maintain or achieve monopoly power by anticompetitive means”) (emphasis 

original).  Being charitable to Plaintiffs, the Complaint alleges three things that one or more 

Defendants have allegedly done: (1) Defendants petitioning states for favorable changes in laws 

and regulations; (2) ABOI making disparaging remarks about USBOI’s credentials; and (3) ABDS 

changing its application procedures.  None of these allegations are sufficient to plead the required 

anticompetitive intent and, accordingly, the Section 2 claim must be dismissed. 

First, as set forth above, Defendants’ Noerr-Pennington-protected petitioning cannot be 

the basis for liability, even if that petitioning was intended to and did result in any monopoly.  See 

supra Sec. II.A.1.b.  These allegations provide no support for Plaintiffs’ monopolization claims. 

Second, Plaintiffs cannot point to ABOI’s alleged harsh words describing USBOI’s 

credentials in its newsletter or to implantology students (Compl. ¶¶ 81-82), as indicative of any 

anticompetitive intent.  Courts recognize that criticizing a competitor’s services and promoting 

your own is a time-honored, procompetitive practice.  See Schachar v. Am. Acad. of 

Ophthalmology, Inc., 870 F.2d 397, 399 (7th Cir. 1989) (“Antitrust law does not compel your 

competitor to praise your product or sponsor your work.  To require cooperation or friendliness 
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among rivals is to undercut the intellectual foundations of antitrust law.”); Sanderson v. Culligan 

Int’l Co., 415 F.3d 620, 624 (7th Cir. 2005) (“What producers say about each other’s goods in an 

effort to sway consumers is competition in action.”); Mercatus Grp., LLC v. Lake Forest Hosp., 

641 F.3d 834, 851 (7th Cir. 2011) (“the [defendant’s] statements implicitly touted the [defendant’s] 

strengths while calling into question the wisdom of doing business with [the plaintiff]” and “such 

statements are outside the reach of the antitrust laws, however critical they may be of a 

competitor’s product or business model”).  In fact, the antitrust laws do not even condemn “[f]alse 

statements about a rival’s goods” because such statements “just set the stage for competition in a 

different venue: the advertising market.”  Sanderson, 415 F.3d at 623.  As such, none of the 

statements Plaintiffs have either explicitly or vaguely identified support an allegation of willful 

acquisition or maintenance of a monopoly.   

Third, ABDS’s alleged changes to its application procedures and its request for USBOI to 

submit a current application are insufficient to plead that ABDS, or any of Defendants, have 

monopolized either of the alleged relevant markets.  Notably, Plaintiffs fail to plead if—or why—

ABDS has a legal duty to consider USBOI’s application at all.  The Supreme Court has long held 

that an entity is free to choose with whom it does business and on what terms, and declining to 

deal with any particular entity only gives rise to an antitrust claim in exceptional circumstances 

not present here.  See United States v. Colgate & Co., 250 U.S. 300, 307 (1919); Pac. Bell Tel. Co. 

v. Linkline Commc’ns, Inc., 555 U.S. 438, 448 (2009).  The Supreme Court has placed high value 

on this freedom, clearly stating that there is no duty to deal with rivals, and rarely allowing 

exceptions to the rule.10  Trinko, 540 U.S. at 410.  “[E]ven monopolists” are under no duty to help 

                                                 
10 The Supreme Court has explained the no duty to deal rule: “Compelling such firms to share the source 
of their advantage is in some tension with the underlying purpose of antitrust law, since it may lessen the 
incentive for the monopolist, the rival, or both to invest in those economically beneficial facilities. Enforced 
sharing also requires antitrust courts to act as central planners, identifying the proper price, quantity, and 
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competitors enter the market.  Goldwasser v. Ameritch Corp., 222 F.3d 390, 400 (7th Cir. 2000); 

accord Schor, 457 F.3d at 610 (“[A]ntitrust law does not require monopolists to cooperate with 

rivals by selling them products that would help the rivals to compete.”).  Even if ABDS was 

required to deal with USBOI, “plaintiffs seeking to establish an unlawful refusal to deal must show 

that the defendant’s actions serve no rational procompetitive purpose.”  Viamedia, Inc. v. Comcast 

Corp., 2017 WL 698681, at *4 (N.D. Ill. Feb. 22, 2017) (dismissing monopolization claims 

because refusal to deal not alleged to be irrational).  The Complaint’s meager allegations cannot 

overcome this high bar. 

Indeed, ABDS’s revision of its application process and its timeline for reviewing 

applications are wholly consistent with procompetitive purposes, as discussed above.  See supra 

Sec. II.A.2.  To ensure that it will approve only certifying boards that will uphold this high 

standard, ABDS must diligently review, and if necessary modify, its board approval criteria.  

ABDS also has a procompetitive interest in preserving the quality and value of its board 

certifications—i.e., to protect its brand—by ensuring that only programs with thorough, serious 

requirements are approved.  Cf., Mozart Co. v. Mercedes-Benz of N. Am., Inc., 833 F.2d 1342, 

1349-51 (9th Cir. 1987) (conduct “necessary to assure quality control and to protect [defendant’s] 

goodwill” not an antitrust violation).  ABDS’s request for a current application and conducting a 

thorough, deliberative process cannot be the basis for antitrust liability.   

Lastly, there are no allegations to support that any of the Individual Defendants engaged in 

willful monopolization of any market.  As discussed previously, there are virtually no allegations 

of any specific conduct by any of the Individual Defendants.  See supra Sec. II.A.1.b.  To the 

                                                 
other terms of dealing—a role for which they are ill suited. Moreover, compelling negotiation between 
competitors may facilitate the supreme evil of antitrust: collusion.”  Verizon Commc’ns Inc. v. Law Offices 
of Curtis V. Trinko, LLP, 540 U.S. 398, 407-08 (2004). 
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extent there are some references to individual conduct, the Individual Defendants are named only 

in their capacity as officers or directors of the entity defendants and, for all the reasons that 

Plaintiffs fail to plead willful monopolization by the entities, Plaintiffs also fail to plead 

monopolization by the individuals.  With no allegations of anticompetitive conduct capable of 

establishing the willfulness element of Plaintiffs’ monopolization claim, that claim must be 

dismissed.  Trinko, 540 U.S. at 407 (“The possession of monopoly power will not be found 

unlawful unless it is accompanied by an element of anticompetitive conduct.”). 

4. Plaintiffs Fail to Plead Injury to Competition 

Plaintiffs also fail to plead the required element of antitrust injury.  See Comcast, 569 U.S. 

at 43.11  The Sherman Act protects “competition, not competitors”—meaning that it protects the 

overall competitive process.  Brown Shoe, 370 U.S. 294, 320.  But the Sherman Act does not 

prevent harm to Plaintiffs as individual competitors, unless that harm flows from a broader injury 

to the overall competitive process.  Comcast, 569 U.S. at 43.  To survive a motion to dismiss, 

plaintiffs must allege facts demonstrating a harm to competition, and not merely conclusory 

allegations.  Weber-Stephen Prod. LLC v. Sears Holding Corp., No. 1:13-CV-01686, 2014 WL 

656753, at *7 (N.D. Ill. Feb. 20, 2014) (dismissing antitrust claim where “conclusory allegations 

that [defendant’s] conduct ‘has caused harm to competition,’ ‘restricts output,’ and is ‘likely to 

cause consumers to pay higher prices’ are wholly unsupported by factual assertions”).   

The Complaint does not include a single allegation of harm to competition.  Plaintiffs do 

not allege any harm to dentists—the actual consumers of both specialist certifications and 

professional services—or to dental patients.  They do not allege any facts supporting their 

conclusory claim that Defendants are able to set prices “above competitive levels” (id. ¶ 1), nor 

                                                 
11 Antitrust injury is a required element of both Sections 1 and 2.  Atl. Richfield Co. v. USA Petroleum Co., 
495 U.S. 328, 342 (1990).  Accordingly, all of Plaintiffs’ antitrust claims fail for the reasons explained here. 
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any facts to suggest reduced supply of oral implantology certifications or professional services.  

Rather, the Defendants created new competition by adding a certifying body beyond what had 

been exclusively controlled by the ADA, and that ABDS’s application revision is entirely 

consistent with the desire to ensure dentists and patients can identify truly qualified specialists.  

See supra Sec. II.A.2.  At most, Plaintiffs plead conclusory injury to themselves, listing out dues 

and fees that they will not collect if dentists choose not to pursue certification with the newly 

formed USBOI.  See, e.g., Compl. ¶¶ 9, 26, 111.  But this is not injury to competition.  Moreover, 

Plaintiffs’ claimed injuries do not satisfy the factors required to be actionable antitrust injuries.  

See Assoc. Gen. Contractors of Cal., Inc., v. Cal. State Council of Carpenters, 459 U.S. 519, 535-

43 (1983).  The absence of any injury proximately caused by the alleged anticompetitive acts is 

particularly glaring for ICOI, which never applied to ABDS and does not allege to be a specialty 

certifying board.  While ICOI claims it could gain more revenue in “ancillary services” if USBOI 

were certified, this is pure speculation and there is no allegation that it suffered direct injury from 

action by any Defendant.  Because it fails to plead harm to competition, and for the independent 

reason that it fails to plead an antitrust injury, Plaintiffs’ Complaint must be dismissed.  

C. Count III Should Be Dismissed Because Plaintiffs Fail to Plead a Claim 
under the Illinois Deceptive Trade Practices Act 

Plaintiffs also fail to state any claim under the IDTPA, which requires a defendant to 

“disparage[] the goods, services, or business of another by false or misleading representation of 

fact ....”  815 ILCS 510 § 2(a)(8).  IDTPA claims “sound in fraud” and thus are subject to 

heightened pleading standards by Fed. R. Civ. P. 9(b).  CardioNet, Inc. v. LifeWatch Corp., No. 

07C 6625, 2008 WL 567031, at *2 (N.D. Ill. Feb. 27, 2008). 

Plaintiffs’ entire IDTPA claim is based on only two alleged statements: (1) Defendant 

O’Grady’s statement published in an ABOI newsletter that USBOI does not have the “experience, 
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knowledge, and history to administer a psychometrically and legally defensible examination” and 

that ABOI is the “only bona fide credential in implantology” (Compl. ¶¶ 82, 128); and (2) 

statements from unspecified Defendants to unnamed Misch Institute graduates that USBOI “will 

never be recognized as an organization capable of certifying oral implantology specialists.”  Id. ¶¶ 

81, 129.  Plaintiffs also allege there are “myriad other [statements] made by all defendants” 

(id. ¶ 130), but fail to plead any supporting facts with particularity, including the requisite “who, 

what, when, and where” of the alleged conduct.  CardioNet, 2008 WL 567031, at *2.  Plaintiffs’ 

IDTPA claim should be dismissed because it lacks any connection to Illinois, does not meet 

heightened pleading standards, and does not address statements protected by the IDTPA.  

1. Plaintiffs’ Claim Bears No Connection to Illinois 

To state an IDTPA claim, the disputed transaction must occur “primarily and substantially 

in Illinois.”  Underground Sols., Inc. v. Palermo, No. 13 C 8407, 2014 WL 4703925, at *10 (N.D. 

Ill. Sept. 22, 2014).  Courts evaluate this requirement using multiple factors, including: “the 

plaintiff’s residence, where the deception occurred, where the damage to the plaintiff occurred, 

and whether the plaintiff communicated with the defendant or its agents in Illinois.”  Id.   

The Complaint wholly fails to establish any nexus to Illinois.  In fact, Plaintiffs allege facts 

to the contrary: Plaintiffs are residents of New Jersey and Washington, D.C.; the allegedly 

disparaging newsletter was published on a website with no pleaded connection to Illinois; and 

Defendants made allegedly disparaging statements to Misch Institute graduates (located in Taylor, 

Michigan).  The only mention of Illinois in the entire Complaint is that a Defendant is either a 

resident of, or has its principal place of business in Illinois.  Compl. ¶¶ 29-31, 33.  This alone is 

insufficient to establish the required connection to Illinois.  Maui Jim, Inc. v. SmartBuy Guru 

Enterprises, No. 1:16 CV 9788, 2018 WL 509960, at *5 (N.D. Ill. Jan. 23, 2018).   
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2. Plaintiffs’ Claim Does Not Meet Rule 9(b)’s Heightened Pleading 
Requirements  

Plaintiffs’ claim is based on blanket allegations against all Defendants for conduct only 

committed by specific (or unnamed) individuals.  For example, Plaintiffs allege that “Defendants” 

made statements that “USBOI does not have ‘the experience, knowledge and history’ to administer 

an examination of implantology expertise.”  Compl. ¶ 128.  But this clearly refers only to alleged 

conduct of O’Grady and ABOI, not all Defendants.  See id. ¶¶ 82, 97.  And Plaintiffs fail to specify 

which individuals made supposedly disparaging statements to (unnamed) Misch Institute 

graduates.  Without any further details, these allegations fail to satisfy even notice pleading 

standards.  Specht v. Google, Inc., 660 F. Supp. 2d 858, 865 (N.D. Ill. 2009) (dismissing IDTPA 

claim because “Plaintiffs’ conclusory legal claims against unspecified Defendants fall short”).  

And Plaintiffs’ allegations certainly do not meet the heightened pleading requirements of Rule 

9(b).  CardioNet, 2008 WL 567031, at *2.  Rule 9(b) requires a party to “state with particularity 

the circumstances constituting fraud,” which, at a minimum, requires the “identity of the person 

making the misrepresentation, the time, place and content of the misrepresentation, and the method 

by which the misrepresentation was communicated.”  Id. at *3.  Plaintiffs fail to do so here.  

3. Defendants’ Alleged Statements Did Not Concern the Quality of 
Plaintiffs’ Services and Are Not Actionable 

The IDTPA only protects against false statements, not allegedly disparaging but true 

statements or opinions.  Int’l Quality & Prod. Ctr./Penton Learning Sys., LLC v. Eck, No. 98 C 

3146, 1999 WL 35353, at *5 (N.D. Ill. Jan. 11, 1999).  Here, Plaintiffs complain that Defendants 

O’Grady and ABOI publicized that USBOI—formed in 2017—does not have the “experience, 

knowledge and history to administer a psychometrically and legally defensible examination.”  

Compl. ¶ 82.  Plaintiffs also complain that unspecified Defendants made statements to Misch 

graduates that the USBOI will “never be recognized as an organization capable of certifying oral 
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implantology specialists.”  Id. ¶¶ 81, 129.  These are clearly statements of opinion—particularly 

where they relate to future events.  Because opinions can be neither true nor false, they are not 

actionable under Illinois Law.  Patel v. Zillow, Inc., No. 17 C 4008, 2018 WL 2096453, at *6 (N.D. 

Ill. May 7, 2018); Fedders Corp. v. Elite Classics, 268 F. Supp. 2d 1051, 1064 (S.D. Ill. 2003). 

Even if this Court finds the alleged statements are not opinions, Plaintiffs must claim that 

Defendants disparaged the quality of Plaintiffs’ services to plead a violation of Section (a)(8).  

Cond. Ocular Enhanc., Inc. v. Bonaventura, 458 F. Supp. 2d 704, 710 (N.D. Ill. 2006).  While 

Plaintiffs rely on purported statements about USBOI’s future standing as a certifying board, 

announcing that a competitor lacks required authorization to do something is not actionable under 

the IDTPA.  Fedders, 268 F. Supp. 2d at 1064 (press release published on company website stating 

infringement non-actionable); Cond. Ocular, 458 F. Supp. 2d at 710 (dismissing statement that 

another did not have license or authorization did not disparage the quality of the goods or services).  

At best, the statements Plaintiffs identified disparage Plaintiffs’ reputation—not the quality 

of their services—which Illinois courts have found is not actionable under the IDTPA.  Republic 

Tobacco, L.P. v. N. Atl. Trading Co., 254 F. Supp. 2d 985, 998-99 (N.D. Ill. 2002) (statements that 

plaintiff’s incentive programs are “smoke and mirrors” are about integrity of company, not quality 

of services, thus not actionable); Int’l Quality, 1999 WL 35353, at *5 (“attack on a business rival, 

no matter how malicious, is not actionable unless it touches upon the rival’s goods, services or 

business.”).  Because Plaintiffs’ allegations involve statements by Defendants regarding the status 

or reputation of Plaintiffs and not the quality of their services, Count III should be dismissed. 

CONCLUSION 

For the foregoing reasons, this Court should dismiss Plaintiffs’ Complaint. 

Dated: December 5, 2018 Respectfully submitted, 
 

 By:     /s/ James F. Herbison 
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